* IN THE HIGH COURT OF DELHI AT NEW DELH]I
+  CS(COMM) 770/2024

NOVEX COMMUNICATIONS PRIVATE LIMITED ..... Plaintiff
Through:  Mr. C. M. Lall, Sr. Advocate with
Mr. Jasdeep Singh, Mr. Anirudh
Jamwal, Mr. Abhinav and Ms.
Ananya, Advocates

Versus

HYATT INDIA CONSULTANCY PRIVATE LIMITED
&ORS. Defendants
Through:  Mr. Vijay Singh, Advocate for D-1

CORAM:

HON'BLE MR. JUSTICE SAURABH BANERJEE
ORDER

% 09.09.2024

I.A. 38834/2024 (pre-litigation mediation)
1. The plaintiff vide the present application seeks exemption from

instituting pre-litigation mediation.

2. Considering the averments made in the present application wherein
the plaintiffs seek urgent ad-interim reliefs and in view of Yamini
Manohar vs. T.K.D. Krithi 2023 SCC OnLine 1382 and Chandra Kishore
Chaurasia vs. R. A. Perfumery Works Private Limited 2022:DHC:4454-
DB, the plaintiff is exempted from instituting pre-litigation mediation.

3. Accordingly, the present application is allowed and disposed of.

I.A. 38835/2024 (exemption)

4, Exemption allowed as sought, subject to all just exceptions.

5. The application stands disposed of.
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CS(COMM) 770/2024 and 1.A. 38836/2024

6. The plaintiff by way of the present suit seek permanent injunction

restraining infringement of copyright, damages, rendition of accounts of
profit etc.

7. Let the plaint be registered as a sulit.

8. Issue summons.

Q. Learned counsel for defendant no.1l appearing on advance notice
accepts summons. He seeks, and is granted thirty days for filing the
written statement. Replication thereto, if any, be filed within a period of
two weeks thereafter.

10.  Upon filing of the process fee, issue summons of the suit to the
defendant nos.2 and 3 through all permissible modes returnable before the
Joint Registrar on 22.11.2024.

11. The summons shall state that the written statement(s) be filed by the
defendant nos. 2 and 3 within a period of thirty days from the date of the
receipt of the summons.

12. Written statement(s) be filed by the defendants along with
affidavit(s) of admission/ denial of documents of the plaintiffs, without
which the written statement(s) shall not be taken on record.

13. Replication(s) thereto, if any, be filed by the plaintiff within a
period of fifteen days from the date of receipt of written statement(s) of the
defendant nos.2 and 3.

14.  The said replication(s), if any, shall be accompanied by with
affidavit(s) of admission/ denial of documents filed by the defendants,
without which the replication shall not be taken on record within the

aforesaid period of fifteen days.
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15. If any of the parties wish to seek inspection of any document(s), the
same shall be sought and given within the requisite timelines.

16. List before the Joint Registrar for completion of pleadings on
22.11.2024. It is made clear that if any party unjustifiably denies any
document(s), then it would be liable to be burdened with costs.

17.  In the meanwhile, as per the request of the learned (senior) counsels
for the parties, the parties are referred to Delhi High Court Mediation and
Conciliation Centre for mediation proceedings on 23.09.2024 at 04:00
PM. The parties with their nominated/ authorized representatives are free
to appear before Delhi High Court Mediation and Conciliation Centre
either physically or through Video Conferencing.

18.  List before the Court on 14.01.2025.

I.A. 38833/2024 (Stay)

19. The plaintiff vide the present application seeks an ex-parte ad-

interim injunction against the defendants.

20. As per pleadings before this Court and arguments addressed in
support thereof by the learned counsel for plaintiff, the case of the plaintiff
IS as under:-

20.1 The plaintiff company was established in 2002 and today, it is a
well renowned name in broadcasting and media solutions. Starting of as a
leading satellite channel distribution company in India in its formative
years, the plaintiff has since diversified into a wide array of services.

20.2 The plaintiff today is the copyright owner of a large repertoire of
sound recordings and for the utilization of its sound recordings for on-
ground performances, it grants authorization/ licenses to hotels,

restaurants, lawns, discotheque, resorts, malls, stadiums and other venues,
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users and entities for communication to the public. The repertoire of sound
recordings owned by the plaintiff includes the sound recordings of music
labels including Zee Entertainment Enterprises Limited ("ZEE"), Tips
Industries Limited ("TIPS"), SPI Music Private Limited ("Think Music"),
Red Ribbon Entertainment Private Limited, Sukhbir Singh Jandu, D
Records International Private Limited (Mr. Daler Mehndi), Sai
Productions, MS Music Label (Mr. Mika Singh), Kalamkaar Music Pvt.
Ltd and Velvet Vibes. The plaintiff is also the authorized agent and
authority holder of Yash Raj Films Private Limited.

20.3 A reference of para 17 of the plaint reveals that over the past five
years the plaintiff has entered into assignment agreements with various
labels including the abovementioned labels.

20.4 The plaintiff submits that ZEE, TIPS, Think Music, Red Ribbon,
SAIl, MS Music label, Kalamkaar and Velvet Vibes vide the respective
assignment agreements as well as authorization letters have assigned the
'On Ground Performance Rights' in the ‘sound recordings’ of the songs
contained in the Films which are part of the repertoires ZEE, TIPS, Think
Music, Red Ribbon, SAI, MS Music label, Kalamkaar and Velvet Vibes in
favour of the plaintiff as its ‘assignee’. The plaintiff is thus the owner of
copyright qua the on-ground performance rights and such rights are
granted to the plaintiff under the respective deeds of assignment.

20.5 The plaintiff submits that in order to enable users of ‘sound
recordings’ to determine whether any particular ‘sound recording’ belongs
to the plaintiff, ZEE, TIPS, Think Music, Red Ribbon, SAI, MS Music
Label, Kalamkaar and YRF have made available a list of the music labels

and the copyright owner thereof on the website of the plaintiff. Further, in
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compliance of Section 52A(1) of the Copyright Act, each physical copy of
a sound recording available in the market contains complete details of the
ownership of copyright subsisting therein. Thus, from the name of the
music label, which is prominently displayed on each CD or other physical
format, users of sound recordings will be conveniently able to identify
whether the sound recording falls within the copyright owner's repertoire
merely by checking the record label name against the said list available on

its website www.novex.in.

20.6 Several orders have been passed by this Hon'ble Court restraining
entities/ individuals etc. from playing the plaintiff's copyrighted sound
recordings without the requisite license/ authorisation.

20.7 The defendant nos.1 and 2 are owners of the brand 'Hyatt' and the
brand 'Andaz'. The defendant nos.1 and 2 are responsible for the running,
operating and managing all 'Hyatt' and 'Andaz' hotels all over the country
whereas the defendant no.3 is the owner of the Hotels i.e. Andaz Delhi,
Grand Hyatt Mumbai Hotel & Residence and Hyatt Regency, Ahmedabad.
The defendant no.3, in collaboration with defendant nos.1 and 2 is
responsible for the day to day running, operation and functioning of the
said hotels.

20.8 The defendants in the normal course of business, organises various
commercial events, parties, social functions etc. at the aforementioned
venues throughout the year where the sound recordings of the plaintiff are
publicly performed without any license or consent of the plaintiff. The
defendants also use the sound recordings on a day to day basis in their
hotels. These sound recordings are stored on various mediums including

compact discs, hard disks, tapes, laptops, pen drives, etc. which are
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retained at the hotels or are brought for their use at the hotels of the
defendants.

20.9 On 31.12.2023, the plaintiff found out that the defendants were
playing the sound recordings of the plaintiff at 'Andaz Delhi'. At the said
hotel, the defendants blatantly infringed the copyright of the plaintiff by
playing the sound recordings without the requisite authorisation. The
plaintiff’s sound recordings were also played by the defendants having
committed several other copyright infringements all across the country by
playing such sound recordings. The plaintiff also has the video recordings
of the same, wherein the blatant infringement of the plaintiff’s copyright is
apparent.

20.10 The plaintiff through its advocates sent various cease-and-desist
notices to the defendants giving the details of the infringement and details
of the songs played. The defendant no.3 by the way of replies to the said
notices, denied any infringement.

20.11 Subsequently, the plaintiff, vide a common rejoinder dated
23.07.2024 pertaining to the infringement at 'Grand Hyatt Mumbai Hotel
& Residence' again requested the defendants to regularise the
infringements and to take the requisite license/ authorisation, however, the
same was not reverted to. Separately vide another rejoinder dated
23.07.2024 pertaining to 'Hyatt Regency Ahmedabad’ the plaintiff
requested for regularisation of infringements and for the defendants to
take requisite licenses/ authorisations from the plaintiff.

20.12 The defendants are not only infringing the copyright of the plaintiff
on a regular basis but are also abetting the same by their conduct. The

defendants are deriving huge commercial gains by playing the copyrighted
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sound recordings of the plaintiff at the venues and are utilising the
plaintiff’s sound recordings to increase the business revenue and profits
earned by the defendants. Moreover the plaintiffs music also increases the
offering as well the entertainment quotient offered by the defendants to its
guests and customers

20.13 The Sound Recording industry is already significantly prejudiced
due to large scale piracy and widespread infringement in all media,
including public performance, on the internet and otherwise. The conduct
of the defendants herein will even affect the willingness of others to obtain
the non-exclusive public performance rights in sound recordings, and thus
have a snowballing effect increasingly damaging the business of the
plaintiff. Not only are the creation and/ or acquisition of rights in sound
recordings a capital intensive-business, but the entire music industry
depends on the revenues that the sound recording industry generates,
being the point of consumer interface.

21. This Court has heard the submissions advanced by the learned
counsel for the plaintiff and gone through the pleadings as also perused
the documents on record.

22. The defendants are not fly by night operators who are new in the
industry. In fact, being aware that the plaintiff is the owner of the sound
recordings in issue, they have been taking appropriate licenses from the
sound recordings from the plaintiff from time to time. Therefore, the
defendants cannot be allowed to play the said sound recordings, of which
they are neither the owners nor for which they have obtained any licenses
from the plaintiff herein. Permitting them to be doing so will surely

tantamount to infringement of the rights of the plaintiff.
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23.  For the afore going submissions made by the learned senior counsel
for the plaintiff in support of the pleadings made by the plaintiff as also
for the aforesaid reasons, the plaintiff has been able to make out a prima
facie case with the balance of convenience for grant of an ad interim ex-
parte injunction in their favour and against the defendants. In case the
defendants are not restrained by way of an ad interim ex-parte injunction,
there is a likelihood of the plaintiff suffering irreparable harm, loss,
injury and prejudice which cannot be compensated for in terms of money.
24.  Accordingly, till the next date of hearing, the defendants, their
partners, directors, their servants, officers, employees, agents, assignees,
licensees, lessees, representatives, third party event management
companies, third party event organizers or otherwise and/or any person
claiming through them or acting on their behalf, are restrained from using,
playing, exploiting or publicly performing, or in any manner
communicating the sound recordings of the songs assigned and lor
authorized to the plaintiff or allowing their premises/ hotels or any
premises under their control to be used for the said purposes in any event,
party or function, as well other in-house uses in the venues/ events etc. of
the defendants without license from the plaintiff, or otherwise infringing
the copyright in any of the works owned or administered by the plaintiff,
as updated from time to time.

25. Learned counsel for the defendant no.l is also directed to apprise
and send a copy of this order to all the entities under the defendants, as
mentioned in paragraph 12 of the plaint, within a period of three days
from the receipt of this order.

26. Issue notice.
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27. Learned counsel for the defendant no.1 appearing on advance notice
accepts notice. He seeks and is granted thirty days to file reply. Rejoinder
thereto, if any, be filed within a period of fifteen days thereafter.

28.  Upon filing of the process fee, issue notice to the defendant nos.2
and 3 by all permissible modes returnable before the Joint Registrar on
22.11.2024.

29. Reply, if any, be filed by the defendant nos.2 and 3 within a period
of thirty days from the date of service. Rejoinder thereto, if any, be filed
within a period of fifteen days thereafter.

30. The provisions of Order XXXIX Rule 3 CPC be complied within
one week of receipt of this order.

31. List before the Court on 14.01.2025.

SAURABH BANERJEE, J
SEPTEMBER 9, 2024/akr
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